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‘l', 1 PROCEEDTINGS

2 JUDGE DURR: All rise. The

3 Environmental Appeals Board of the United States
4 Environmental Protection Agency is now in

5 session for a status conference In re: Mirant

6 Canal, LLC, Permit No. MA0004928, NPDES Appeal

7 No. 08-10, the Honorable Judge Ed Reich

8 presiding.

9 Please be seated.

10 JUDGE REICH: All right.

11 Good morning, Counsel. Thank you

12 for participating in this status conference,
. 13 both those of you who are here in person and

14 those participating by videoconferencing.

15 And we're here today pursuant to the Board's

16 order of November 12 of this year scheduling

17 this status conference.

18 I'd like to begin by asking Counsel

19 to identify themselves for the record,

20 beginning with Mirant Canal, and then

21 Region 1I.

22 MR. CHRISTMAN: Thank you, Judge
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Reich. I'm Jim Christman with the firm Hunton &
Williams for Mirant Canal, and my partner,
Kristy Bulleit, from here in Washington, D.C.
And we also have Walter Stone, who is vice
president, environment, for Mirant.

JUDGE RETICH: Thank you. And do you
have anybody joining us by videoconferencing?

MR. CHRISTMAN: We do. We have -- in
Atlanta, we have Hugh Davenport, who is a senior
vice president and deputy general counsel. And
we have co-counsel, Ralph Childe, in Boston.

JUDGE REICH: thank you. And I
assume you'll be the primary spokesperson for
Mirant Canal?

MR. CHRISTMAN: Until I need help,

yes.

JUDGE REICH: Okay, thank you.

Region I?

MR. STEIN: Good morning, Your Honor.
My name's Mark Stein. I'm the senior assistant

regional counsel with EPA Region I in Boston.

And here with me today are Stephen Perkins, the
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5
. 1 director of our Office of Ecosystem Protection,
2 which is the division that issues NPDES permits;
3 and Richard Witt of the Office of General
4 Counsel here in Washington.
5 JUDGE REICH: Okay, thank you. Let me
i 6 begin with a little background for this status
‘ 7 conference. The Board received a petition from
8 Counsel for Mirant Canal on September 2, 2008.
9 The petition was accompanied by a joint
10 scheduling motion asking for an additional 28
11 days to file a supplemental petition, and three
12 months thereafter, for the Region to file a
. 13 response.
14 One of the prominent issues raised
15 in the petition related to the Section 316-B,
16 Cooling Water Intake Structure Entrainment
17 Standard.
18 That issue was whether the
19 provisions of the final permit, which require
20 a level of control comparable to use of a
s 21 closed cycle cooling system, were a logical
22 outgrowth of the draft permit on which public
®
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comment was sought.

On September 12th -- did the mike
go out? On September 12th, the Board issued
an order on this particular issue, holding in
abeyance the scheduling request. The Board
asked the parties to address the potential
applicability of 40 CFR Section 124.14(b), as
well as the logical outgrowth issue.

In doing so, the Board felt it made
more sense to examine this issue up front,
because if it were to conclude that Mirant
were correct, that would dictate a remand to
the permit, making further resource-intensive
and time-consuming review of the petition
unnecessary at this time.

As requested, the Region filed a
response dated October 10, and Mirant filed a
reply dated October 30, after which the
Board, by order of November 12th, scheduled
this status conference.

I want to emphasize a few key

things at this point. First, this is simply
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a status conference, not an oral argument,
and I do not intend to get into a discussion
of the substance of the arguments.

Second, I have not, and more
importantly, the Board has not, reached a
firm resolution of the issues presented in
the petition. Nothing said this morning
should be read as reflecting a Board
decision.

With that said, I do want, at this
point, to posit a question primarily for the
Region's consideration. I'm not asking for
an answer this morning because I'm sure it
will require some thoughtful analysis and
consultation, but I do feel obligated to ask
the Region to consider it.

As a framework for my question,
this is how I see the case right now: I do
believe Mirant Canal has raised some very
serious concerns about whether the final
permit provigions were in fact a logical

outgrowth of the draft permit. I'm not
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suggesting that the Board will necessarily
reach that conclusion, but there is certainly
a significant possibility of that result.

Under those circumstances, we can
proceed in either of two ways. First, the
Board can proceed with considering the permit
as-is. If we do, it may take a little while
before we can focus on the case, given
competing demands on staff time. Once we do,
we'll probably turn first to the logical
outgrowth issue, and then, as necessary and
appropriate, the other issues in the
petition, after affording the parties the
opportunity for additional briefing that they
initially requested.

Having some familiarity with
Section 316 issues from being the lead judge
on the Dominion Energy-Braden Point case, I
think resolving those issues will not be
quick or easy. If we decide in favor of the
Regiod, and Mirant Canal challenges the

decision in court, there's always the
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possibility of the First Circuit overturning
our decision, including on the issue of
adequate opportunity for comment on the final
entrainment standard. That would largely put
the process back at square one, but after
very considerable further delay.

Alternatively, the Region could
choose to withdraw the permit at this point
and reopen the comment period at least as to
the entrainment provisions. While that might
or might not result in changes to the permit,
it would remove one significant source of
potential vulnerability from any future
administrative and judicial appeals.

The benefits of eliminating this
issue from future challenge, let alone
potentially improving the permit, might well
outweigh any up-front delay, particularly
since the Board will not be addressing the
petition immediately in any event.

So wwhat I would like the Region to

at least consider, and I want to emphasize
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1 it's clearly the Region's choice at this
. 2 point, is whether the environment might not

3 be better served by withdrawing the permit

4 and reopening the comment period on the

5 entrainment issue.

6 I would ask that you advise the

7 Board in writing by no later than December 5
8 how you would like to proceed. 1It's the

9 Region's decision, though, if the parties
10 choose to confer about it. They are free to

11 do so.

12 Because this was not raised with
. 13 you in advance, I'm not requiring any party

14 to comment on it at this time. But if any

15 party does want to be recognized for any

16 purpose, I would be pleased to do so.

17 MR. STEIN: Your Honor, this is Mark

18 Stein. I guess I'd ask one point of

19 clarification.

20 I actually think you did state this

21 quite clearly, but jaist to be sure. What

22 you're talking about, or at least suggesting

: Beta Court Reporting
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1 that we consider, is withdrawing the 316-B
. 2 part of the permit, and not necessarily other
3 parts of the permit, that we could obviously
4 think that through whether that needed to be
5 done as well if we were going to undertake to
6 withdraw and go back to public notice. But
7 you're speaking specifically to the 316-B
8 provision.
9 JUDGE REICH: 1In terms of reopening it
10 for purpose of public comment, yes. Although,
11 as with Mirant Canal, which some of you are, I
12 know -- I mean, Bryant Kendall (?), which some
13 of you are familiar with, if we received a
. 14 request to withdraw the 316-B, we probably would
15 put the rest of the permit on review -- petition
16 review on hold until the process played out, so
17 we didn't have to deal with it piecemeal,
18 because there can be interactions between the
19 316-B part and the rest of the permit.
20 But as far as our suggestion for
21 consideration, that goes extlusively to the
22 entrainment issue, and again, only because of
o
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1 the issue of logical outgrowth, not
. 2 necessarily because anything relating to the
3 merits of the decision.
4 MR. STEIN: Thank you, Your Honor.
5 JUDGE REICH: Would anybody else like
6 to be recognized?
7 MR. CHRISTMAN: I don't think so,
8 Judge.
9 JUDGE REICH: In that case, I'm going
10 to adjourn this status conference. Again, I
11 would like a response by December 5. And I
12 would emphasize at thisg point the region is free
. 13 to choose whatever path it wants, but I would at
14 least like thoughtful consideration of the
15 issue.
16 Thank you.
17 (Whereupon, at approximately
18 10:10, the STATUS CONFERENCE was
19 adjourned.)
20 *  x Kk |
21 I
22
®
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6 6 JUDGE REICH: Thank you. And do you
KRISTY A. NIEHAUS BULLEIT. ESQUIRE . i3OI i ine?
; Hunton & Williams. LLP 7 have anybody joining us by videoconferencing? .
1900 K Street. NW 8 MR. CHRISTMAN: We do. We have -- in
8 (‘;82‘)";‘39;0;]SBC 20006 9  Atlanta, we have Hugh Davenport, who is a senior
9 - _ 10 vice president and deputy general counsel. And
" On behalt of Environmental Protection Agency: 11 we have co-counsel, Ralph Childe, in Boston.
MARK STEIN. ESQUIRE 12 JUDGE REICH: thank you. AndI
11 STEPHEN PERKINS, ESQUIRE ) : " . ¥
RICHARD WITT. ESQUIRE 13 assume you'll be the primary spokesperson for
12 Office of Regional Counsel 14  Mirant Canal?
U.S. EPA, Region 1 .
13 I Coneress Street. Suite 1100 15 MR. CHRISTMAN: Until I need help,
Boston. Massachusetts 02114-0223 16 yes.
14 (617)910-1091
15 ALSO PRESENT: 17 JUDGE REICH: Okay, thank you.
16 Eurika Durr : 9
Gary Millstein 18 Region I’ .
17 19 MR. STEIN: Good morning, Your Honor.
:g T 20 My name's Mark Stein. I'm the senior assistant
20 21 regional counsel with EPA Region I in Boston.
g; 22 And here with me today are Stephen Perkins, the
3 5
1 PROCEEDINGS 1 director of our Office of Ecosystem Protection,
2 JUDGE DURR: Allrise. The 2 which is the division that issues NPDES permits;
3 Environmental Appeals Board of the United States 3 and Richard Witt of the Office of General
4 Environmental Protection Agency is now in 4 Counsel here in Washington.
5 session for a status conference In re: Mirant 5 JUDGE REICH: Okay, thank you. Let me
6  Canal, LLC, Permit No. MA0004928, NPDES Appeal | 6 begin with a little background for this status
7 No. 08-10, the Honorable Judge Ed Reich 7 conference. The Board received a petition from
8 presiding. 8 Counsel for Mirant Canal on September 2, 2008.
9 Please be seated. 9 The petition was accompanied by a joint
10 JUDGE REICH: All right. 10 scheduling motion asking for an additional 28
11 Good morning, Counsel. Thank you 11 days to file a supplemental petition, and three
12 for participating in this status conference, 12 months thereafter, for the Region to file a
13 both those of you who are here in person and 13 response.
14 those participating by videoconferencing. 14 One of the prominent issues raised
15 And we're here today pursuant to the Board's 15 inthe petitign related to the Section 316-B,
16 order of November 12 of this year scheduling 16 Cooling Water Intake Structure Entrainment
17  this status conference. 17 Standard.
18 I'd like to begin by asking Counsel 18 That issue was whether the
19 to identify themselves for the record, 19 provisions of the final permit, which require
20  beginning with Mirant Canal, and then 20 alevel of control comparable to use of a
21 Regionl. 21 closed cycle cooling system, were a logical
22 MR. CHRISTMAN: Thank you, Judge 22 outgrowth of the draft permit on which public
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I comment was sought. 1 suggesting that the Board will necessarily
2 On September 12th -- did the mike 2 reach that conclusion, but there is certainly
3 goout? On September 12th, the Board issued | 3  a significant possibility of that result.
4 an order on this particular issue, holding in 4 Under those circumstances, we can
5 abeyance the scheduling request. The Board | 5 proceed in either of two ways. First, the
6 asked the parties to address the potential 6 Board can proceed with considering the permit
7 applicability of 40 CFR Section 124.14(b), as | 7 as-is. If we do, it may take a little while
& well as the logical outgrowth issue. 8 before we can focus on the case, given
9 In doing so, the Board felt it made 9 competing demands on staff time. Once we do,
10 more sense to examine this issue up front, 10 we'll probably turn first to the logical
11 because if it were to conclude that Mirant 11 outgrowth issue, and then, as necessary and
12 were correct, that would dictate aremand to | 12 appropriate, the other issues in the
13 the permit, making further resource-intensive | 13 petition, after affording the parties the
14 and time-consuming review of the petition 14 opportunity for additional briefing that they
15 unnecessary at this time. 15 initially requested.
16 As requested, the Region filed a 16 Having some familiarity with
17 response dated October 10, and Mirant filed a | 17  Section 316 issues from being the lead judge
18 reply dated October 30, after which the 18 on the Dominion Energy-Braden Point case, I
19 Board, by order of November 12th, scheduled | 19  think resolving those issues will not be
20 this status conference. 20 quick oreasy. If we decide in favor of the
21 I want to emphasize a few key 21 Region, and Mirant Canal challenges the
22 things at this point. First, this is simply 22 decision in court, there's always the
7 9
1 astatus conference, not an oral argument, | 1 possibility of the First Circuit overturning
2 and I do notintend to get into a discussion | 2 our decision, including on the issue of
3 of the substance of the arguments. 3 adequate opportunity for comment on the final
4 Second, T have not, and more 4 entrainment standard. That would largely put
5 importantly, the Board has not, reached a | 5 the process back at square one, but after
6 firm resolution of the issues presented in 6 very considerable further delay.
7 the petition. Nothing said this morning 7 Alternatively, the Region could
8 should be read as reflecting a Board 8 choose to withdraw the permit at this point
9 decision. 9 and reopen the comment period at least as to
10 With that said, I do want, at this 10 the entrainment provisions. While that might
11 point, to posit a question primarily for the |11 or might not result in changes to the permit,
12 Region's consideration. I'm not asking for | 12 it would remove one significant source of
13 an answer this morning because I'm sure it | 13 potential vulnerability from any future
14 will require some thoughtful analysis and | 14 administrative and judicial appeals.
15 consultation, but I do feel obligated to ask | 15 The benefits of é‘iiminating this
16 the Region to consider it. 16  issue from future challenge, let alone
17 As a framework for my question, 17 potentially improving the permit, might well
18 this is how I see the case right now: 1do | 18 outweigh any up-front delay, particularly
19  believe Mirant Canal has raised some very { 19 since the Board will not be addressing the
20  sertous concerns about whether the final |20 petition immediately in any event.
21 permit provisions were in fact a logical 21 So what I would like the Region to
22 outgrowth of the draft permit. I'm not 22 at least consider, and I want to emphasize
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1 it's clearly the Region's choice at this I the issue of logical outgrowth, not
2 point, is whether the environment might not | 2 necessarily because anything relating to the
3 be better served by withdrawing the permit 3 merits of the decision.
4 and reopening the comment period on the 4 MR. STEIN: Thank you, Your Honor.
5 entrainment issue. 5 JUDGE REICH: Would anybody else like
6 I would ask that you advise the 6 to be recognized?
7 Board in writing by no later than December 51 7 MR. CHRISTMAN: I don't think so,
8 how you would like to proceed. It's the 8 Judgee.
9 Region's decision, though, if the parties 9 JUDGE REICH: In that case, I'm going
10 choose to confer about it. They are free to 10 to adjourn this status conference. Again, |
11 doso. 11 would like a response by December 5. And 1
12 Because this was not raised with 12 would emphasize at this point the region is free
13 you in advance, I'm not requiring any party 13 to choose whatever path it wants, but § would at
14 to comment on it at this time. But if any 14 least hike thoughtful consideration of the
15 party does want to be recognized for any 15 issue.
16 purpose, I would be pleased to do so. 16 Thank you.
17 MR. STEIN: Your Honor, this is Mark | 17 (Whereupon, at approximately
18  Stein. I guess I'd ask one point of 18 10:10, the STATUS CONFERENCE was
19 clarification. 19 adjourned.)
20 I actually think you did state this 20 woE o
21 quite clearly, but just to be sure. What 2]
22 you're talking about, or at least suggesting 22
11
1 that we consider, is withdrawing the 316-B
2 part of the permit, and not necessarily other
3 parts of the permit, that we could obviously
4 think that through whether that needed to be
5 done as well if we were going to undertake to
6  withdraw and go back to public notice. But
7 you're speaking specifically to the 316-B
8  provision.
9 JUDGE REICH: In terms of reopening it
10 for purpose of public comment, yes. Although,
11 as with Mirant Canal, which some of you are, I
12 know -- I mean, Bryant Kendall (?), which some
13 of you are familiar with, if we received a
14 request to withdraw the 316-B, we probably would
15 put the rest of the permit on review -- petition !
16 review on hold until the process played out, so
17 we didn't have to deal with it piecemeal,
18  because there can be interactions between the
19 316-B part and the rest of the permit.
20 But as far as our suggestion for
21 consideration, that goes exclusively to the
22 entrainment issue, and again, only because of
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